
GOVERNMENT OF THE DISTRICT OF COLUMBIA 
BOARD OF ZONING ADJUSTMENT 

Appl i ca t ion  No. 13366 of  Don and Penny Moser, pursuant  t o  Sub 
s e c t i o n  8207.2 and Paragraph 8207.11 of t h e  Zoning Regula t ions ,  
f o r  a s p e c i a l  except ion  under Paragraph 3104.42 t o  a l low an 
a d d i t i o n  t o  an apartment house which is a non-conforming s t r u c t u r e ,  
and var iances  from t h e  p r o h i b i t  ion a g a i n s t  a l lowing  an a d d i t  ion t o  
a non-conforming s t r u c t u r e  which now exceeds t h e  a l lowable  
p recen t  age of l o t  occupancy (Paragraph 7107.2 1) and t h e  l o t  occupancy 
requirements  (Sub-sect ion 3303.1 and Paragraph 7107.21) f o r  a 
proposed two s t o r y  a d d i t i o n  i n  an R-5-A D i s t r i c t  a t  t h e  premises 
2220 - 40 th  S t r e e t ,  N.W., (Square 1317, Lot 1 8 ) .  

HEARING DATE: November 12,  1980 
DECISION DATE: January 7 ,  1981 

FINDINGS OF FACT: 

1. The s u b j e c t  p rope r ty  is j o i n t l y  owned by Donald and 
Penny Moser, Joanne Gates ,  E l i z a b e t h  Hunt and George N.  G i l b e r t .  
A t  t h e  t ime of p u b l i c  hea r ing  t h e  Board allowed amendment of t h e  
a p p l i c a t i o n  t o  inc lude  Don and Penny Moser, e t  a l .  

2. The s u b j e c t  p r o p e r t y  is loca t ed  on t h e  west s i d e  of 
40 th  S t r e e t ,  N.W., between "W" and Benton S t r e e t s  i n  an R-5-A 
zone D i s t r i c t  a t  premises known a s  2220 - 40 th  S t r e e t ,  N.W. 

3. The s i t e  is p r e s e n t l y  improved w i t h  a two s t o r y  b r i c k  fou r  
u n i t  apartment b u i l d i n g ,  t h a t  has two apar tments  on each f l o o r .  

4. The appl ican ts  propose t h e  c o n s t r u c t i o n  of  a r e a r  a d d i t i o n  
t o  extend and enc lose  t h e  e x i s t i n g  r e a r  porches of t h e  sou the rn  
h a l f  of t h e  s t r u c t u r e .  The a d d i t  ion would e n l a r g e  two u n i t s  i n  
t h e  b u i l d i n g ,  which a r e  r e l a t i v e l y  smal l .  
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5. The sub jec t  s t r u c t u r e  which was b u i l t  p r i o r  t o  t h e  
May 12, 1958 adoption of t h e  Zoning Regulations,  is p resen t ly  
non-conforming i n  t h a t  it exceeds t h e  l o t  occupancy requirements 
of t h e  R-5-A D i s t r i c t .  The o v e r a l l  l o t  occupancy a f t e r  t h e  
proposed cons t ruc t ion  w i l l  exceed t h e  permit ted f o r t y  percent  l o t  
occupancy by approximately eleven percent .  

6. The proper ty  meets and exceeds t h e  R-5-A requirements a s  
t o  r e a r  yard,  s i d e  yard and f l o o r  a rea  r a t i o .  The proposed add t i ion  
would requ i re  variances only because it s l i g h t l y  increases  t h e  
degree of non-conformity of t h e  l o t  occupancy. 

7 .  The e n t i r e  block on which t h e  sub jec t  proper ty  is  loca ted ,  
is developed on both  s i d e s  with bui ld ings  s i m i l a r  t o  t h e  subjec t  
s t r u c t u r e ,  which have s i m i l a r  porches i n  t h e  r e a r .  Some of t h e  
porches have been enclosed and o the r s  have been enlarged and 
enclosed t o  provided added l i v i n g  space.  The l o t  s i z e s  a r e  a l s o  
s i m i l a r .  

8.  While t h e  adjo in ing  and nearby s t r u c t u r e s  a r e  used 
predominantly as  r e n t a l  apartment u n i t s ,  t h e  sub jec t  s i t e  has been 
purchased by t h e  t enan t s  i n  common and is i n  t h e  process  of being 
coverted i n t o  home ownership hous ing . 

9. Advisory Neighborhood Commission 3B did  not enlarge on 
reasons,  but  o f fe red  support of t h e  app l i ca t ion  by l e t t e r  dated 
November 25, 1980, and f i l e d  wi th  t h e  Board as  Exhibit  No. 22  
of t h e  record.  

10. Both adjo in ing  proper ty  owners t o  t h e  nor th  and south,  as  
w e l l  a s  surrounding r e s i d e n t s  of fered  support  of t h e  app l i ca t ion .  

11. The Off ice  of Planning and Development by repor t  received 
October 31, 1980, and testimony given a t  t h e  time of pub l i c  hear ing ,  
recommended d e n i a l  of t h e  app l i ca t ion  on t h e  grounds t h a t  t h e  
sub jec t  proper ty  is s i m i l a r  t o  o the r  s t r u c t u r e s  i n  t h e  block,  t h a t  
no o the r  bu i ld ing  had been allowed t o  protrude beyond t h e  o r g i n a l  
r e a r  wa l l s  of t h e  s t r u c t u r e ,  and t h a t  t h e  appl icant  f a i l e d  t o  show 
t h e  p r a c t i c a l  d i f f i c u l t y  i n  using t h e  s i t e  in  i t s  present  s t a t e .  
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12. The Board f i n d s  t h a t  a s  t o  i t s  f i r s t  p o i n t ,  of no 
s t r u c t u r e  exceeding t h e  o r i g i n a l  r e a r  w a l l s ,  t h e  OPD e r r e d .  
S i m i l a r  a d d i t  ions  have been made i n  t h e  immediate b lock .  The 
Board f u r t h e r  f i n d s  t h a t  t h e  degree  of non-conformity of t h e  
e x s i t i n g  s t r u c t u r e ,  which was b u i l t  p r i o r  t o  adopt ion of t h e  
p r e s e n t  Zoning Regulat  i o n s ,  i s  increased  by t h e  minimal amount 
of e leven  pe rcen t  w i th  t h e  proposed a d d i t i o n .  The Board f i n d s  
t h a t  t o  p r o h i b i t  t h e  c o n s t r u c t i o n  of  an a d d i t i o n  t o  t h i s  s t r u c t u r e  
t o  improve t h e  r e l a t i v e l y  sma l l  s i z e  of t h e  u n i t s  i n  t h i s  fou r  
u n i t  apartment b u i l d i n g ,  would impose such a  p r a c t i c a l  d i f f i c u l t y  
upon t h e  owner. 

13. The Board n o t e s  t h a t  subsequent t o  t h e  OPD r e p o r t ,  t h e  
a p p l i c a n t  submit ted a  more d e t a i l e d  s ta tement  o u t l i n i n g  t h e  
p r a c t i c a l  d i f f i c u l t y ,  w i th  which t h e  Board concerns .  

14. There was no oppos i t i on  t o  t h e  g r a n t i n g  of  t h i s  a p p l i c a t i o n .  

CONCLUSION OF LAW AND OPINION 

The a p p l i c a n t  seeks  a r e a  var iances ,  t h e  g r a n t i n g  of  which 
r e q u i r e s  a  showing of a  p r a c t i c a l  d i f f i c u l t y  stemming from t h e  
p rope r ty .  The s u b j e c t  s t r u c t u r e  was e r e c t e d  p r i o r  t o  t h e  e f f e c t i v e  
d a t e  of t h e  c u r r e n t  Zoning Regulat ions  and exceeds t h e  l o t  occupancy 
requirements  of  t h e  c u r r e n t  Zoning Regula t ions .  The var iance  
sought i s  minor and t h e  p r a c t i c a l  d i f f i c u l t y  i s  inhe ren t  i n  t h e  s i z e  
of t h e  p r o p e r t y  and t h e  s i z e  of t h e  e x i s t i n g  b u i l d i n g .  The 
Board concludes  t h a t ,  based on t h e  r e c o r d ,  t h e  r e l i e f  can be  
g ran ted  without  s u b s t a n t i a l  de t r iment  t o  t h e  p u b l i c  good and 
wi thout  s u b s t a n t i a l l y  impai r ing  t h e  i n t e n t ,  purpose and i n t e g r i t y  
of t h e  zone p l a n .  Accordingly,  it i s  ORDERED t h a t  t h e  a p p l i c a t i o n  
is GRANTED, 

VOTE: 4-0 (Walter B. Lewis, Will iam F. McIntosh, Douglas J. Pa t ton  
& Connie For tune t o  g r a n t ;  Char les  R.  Nor r i s  no t  
vo t ing ,  no t  having heard t h e  c a s e )  . 

BY ORDER OF THE D O C .  BOARD OF ZONING ADJUSTMENT 
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ATTESTED BY: k el&- 
STEVEN E. SHER 
Execut ive Director 

FINAL DATE OF ORDER: 1 - -I FEB IS81 

UNDER SUB-SECTION 8204.3 OF THE ZONING REGULATIONS "NO DECISION OR 
ORDER OF THE BOARD SHALL TAKE EFFECT UNTIL TEN DAYS AFTER 
HAVING BECOME FINAL PURSUANT TO THE SUPPLEMENTAL RULES OF 
PRACTICE AND PROCEDURE BEFORE THE BOARD OF ZONING ADJUSTMENT," 

THIS ORDER OF THE BOARD IS VALID FOR A PERIOD OF SIX MONTHS AFTER 
THE EFFECTIVE DATE OF THIS ORDER, UNLESS WITHIN SUCH PERIOD AN 
APPLICATION FOR A BUILDING PERMIT OR CERTIFICATE OF OCCUPANCY IS 
FILED WITH THE DEPARTMENT OF LICENSES, INVESTIGATIONS, AND 
INSPECTIONS . 


